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Court of Appeals of the District of 

No. 5933. 

District of Columbia, Plaintiff in Err^r, 

vs. 

Robert L. May. 

1 Municipal Court of the District of Columbia. 

No. 261,657. 

1 i 

! 

Robert L. May, Plaintiff, | 
vs. 

District of Columbia, Defendant. 



United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Ccurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, th^ following 
papers were tiled and proceedings had in the above-entitled 
cause, to wit: 

i 

2 Transcript of the Docket. 

Dec. 8, 1932. Summons and copy issued, returnable Jan. 5, 

1933, returned summoned Dec. iO, 1932. 
Dec. 8, 1932. Bill of particulars filed. 

Jan. 5, 1933. Continued to Jan. 20, 1933 by defendant. 

Jan. 20, 1933. Continued to Feb. 3, 1933 by defendant. 

Feb. 3, 1933. Continued to Feb. 10, 1933 by Court. 

Feb. 10, 1933. Trial—Finding for plaintiff for $355.34. 

M. 72, P. 143. 

Feb. 15, 1933. Certificate of attendance of witnesses filed 

by the plaintiff, 14 days, $21.00. 

Feb. 15, 1933. Defendant’s motion for a new trial filed 

herein; set for Feb. 21, 1933. M. 72, P. 
160. 
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Feb. 21, 1933. Defendant’s motion for a new trial over¬ 
ruled. Further: Judgment on finding en¬ 
tered for plaintiff for $355.34, interest 
from date and costs. M. 72, P. 179. 

Mar. 16, 1933. Writ of error granted; copies sent to attor- 

nevs. 

3 In the Municipal Court of the District of Columbia. 

No. 261,657. 

Robert L. May, Plaintiff, 
vs. 

District of Columbia, Defendant. 

Assignment of Errors. 

Filed March 23, 1933. 

Comes now the defendant, District of Columbia, through 
its attorneys, its petition to the Court of Appeals for Writ 
of Error to the Municipal Court having been allowed from 
the judgment made and entered in this cause on the 21st 
day of February, 1933, and says that said judgment is er¬ 
roneous and unjust and against the just rights of said de¬ 
fendant and respectfully presents to the Court the follow¬ 
ing Assignment of Errors : 

1. The Court erred in not sustaining the defendant’s mo¬ 
tion for a finding in favor of the said defendant. 

2. The Court erred in entering judgment for plaintiff. 

WILLIAM W. BRIDE, 
Corporation Counsel , D. C.; 

EL WOOD H. SEAL, 

Assistant Corporation Counsel , D. C., 

Attorneys for Defendant. 

4 In the Municipal Court of the District of Columbia. 

No. 261,657. 

Robert L. May, Plaintiff, 
vs. 

District of Columbia, Defendant. 

BUI of Exceptions. 

Be it remembered that this action arose when the plain¬ 
tiff through his counsel, filed particulars of demand claim- 
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. mat!t. 


ing damages to plaintiff’s bus to the extent of Four hun¬ 
dred and ninety-nine dollars and ninety-seven cents 
($499.97), said damages occasioned by reason cjf the reck¬ 
less and careless operation of defendant’s truclj by one of 
its servants. 

To this action for damages the defendant regularly inter¬ 
posed an objection to the said action on the ground that 
the defendant at the time of the occurrence complained 
of was then and there, through its servant, engaged in the 
performance of a public or governmental function. 

The issues joined between the plaintiff and defendant 
herein came on for trial before Judge Mary O'toole with¬ 
out a jury and to maintain the said issues the plaintiff pro¬ 
duced several witnesses who testified that on the 24th day 
of December, 1931, the plaintiff’s bus was proceeding in an 
easterly direction on D Street, N. W., at or about the rate 
of eight (8) to ten (10) miles per hour; that the plaintiff’s 
bus had about reached the center of the intersecti on of 13th 
and D Streets, Northwest, when the defendant ’s truck being 
driven in a southerlv direction bv one of defendant’s serv- 

v •/ 


ants, at a rapid rate of speed, ran into and upon the bus of 
the plaintiff, striking the front left wheels and pushing the 
bus into a parked car, thence into an upright or support of 
a large swinging gate, the cross beam of the said gate fall¬ 
ing by reason thereof and striking said bills, damag- 
5 ing the top thereof; that the swinging galte was at¬ 
tached to a fence which said fence enclosed the new 
Post Office building being erected at 13th and D Streets, 
N. W., that the said fence or enclosure projected into 13th 
and D Streets, N. W. about midway, leaving a 15ifoot road¬ 
way for traffic proceeding north and south; that |bus traffic 
was permitted to pass through said gateway east land west; 


that said bus was just about to enter said gate\fav at the 
time of the accident; that as a result of said collision the 
said bus was damaged to the extent of Three hundred and 
fifty-five dollars and thirty-four cents ($355.34) Whereupon 
plaintiff closed its case. 

The defendant then introduced testimony whichj tended to 
prove that on the date aforesaid the operator of the said 
truck, a servant of the defendant, worked at times in de¬ 
fendant’s store-room, at other times drove a truck; that he 
had on the date aforesaid been ordered by the defendant to 
proceed with certain necessary equipment for th^ installa- 
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tion of a lire control box to 4th and Peabody Streets, North¬ 
west, in the District of Columbia, and there to assist in the 
installation of said fire control box; that the equipment con¬ 
sisting* of a frame, shaft, base and holder, were secured 
from the store-room of the defendant, located at 14th and 
D Streets, S. W. by the said employee; that he placed the 
said equipment in one of defendant's motor trucks, had pro¬ 
ceeded to the designated point, had assisted in the partial 
installation of the said said lire control box, and was re¬ 
turning to the store-house uninstructed for other parts; 
that while enroute to the store-house for said lire control 
box the accident complained of occurred. Other testimony 
introduced bv the defendant tended to show that the instal- 
lation had been completed; that the driver was returning 
uninstructed with certain unused parts. 

6 Testimony was then introduced bv the defendant 

» •> 

tending to prove that the appropriation for the in¬ 
stallation of said life control box, including labor and ma¬ 
terial, was chargeable to an appropriation of Congress for 
the District of Columbia for the purposes of placing wires 
of fire alarms, police patrol, extension and relocation of po¬ 
lice patrol and lire alarm systems, etc. Defendant’s case 
was thereupon concluded. 

The foregoing* is the substance of all the testimony bear- 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

Thereupon the Court was moved to find for the defend¬ 
ant on the ground that the undisputed testimony showed 
that the defendant at the time of the accident complained 
of was then and there engaged in the performance of a 
public or governmental function. The motion of the de¬ 
fendant being overruled finding was made for the plaintiff 

in the sum of Three Hundred and fiftv-five dollars and 

* 

thirty-four cents ($355.34) to which action on part of the 
trial court exception was duly noted and allowed. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the defendant may have its case reviewed 
on writ of error, the defendant by its attorneys, moves the 
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court to sign and seal this, its bill of exceptions, \o have the 
same force and effect as if each and every one bf said ex¬ 
ceptions had been separately signed and sealed which mo¬ 
tion is granted by the court; and thereupon, the defend¬ 
ant tenders this, its bill of exceptions, ai^d requests 

7 the court to sign and seal the same, whic^ is accord- 
inglv done, nor for then, this 3 day of Aptil, 1933. 

MARY O’TOQLE, 

Judge. 

Approved: 

WILLIAM W. BRIDE, | 

Corporation Counsel , D. C.; 

ELWOOD H. SEAL, 

7 . | 

Assistant Corporation Counsel , D. C., 

Attorneys for Defendant. 

DEWEY J. EDWARDS, 

Attorney for Plaintiff. 

8 In the Municipal Court of the District of Columbia. 

No. 261,657. j 

Robert L. May, Plaintiff, j 

vs. 

District of Columbia, Defendant. 

Designation of Record. 

Filed March 23, 1933. 

To the Clerk of the Municipal Court, District of Columbia: 

In making up the transcript of record on appeal to the 
Court of Appeals, of the District of Columbia, in! the above 
entitled cause, please include the following: 

1. A transcript of the docket. 

2. Assignment of Errors dated March 23rd, 1033. 

3. Bill of exceptions. 

4. This Designation of Record on Appeal. 

WILLIAM W. BRIDE, 
Corporation Counsel , D. C.; 
ELWOOD H. SEAL, 

Assistant Corporation Counsel , D. C., 

Attorneys for Defendant. 
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Service of a copy of the foregoing Designation of Record 
acknowledged this — day of March, 1933. 

Attorney for Plaintiff. 

9 United States of America, ss: 

The President of the United States to the Honorable Mary 

O’Toole, Judge of the Municipal Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Mu¬ 
nicipal Court, before you, between Robert L. May, plain¬ 
tiff, and District of Columbia, defendant, 261,657, a mani¬ 
fest error hath happened, to the great damage of the said 
defendant, as by its complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of Co¬ 
lumbia, together with this writ, so that you have the same in 
the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of exceptions, or within such 
additional time after the expiration of the 20 days as the 
court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and accord¬ 
ing to the laws and customs of the United States should be 
done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 15th day of March, in the 
year of our Lord one thousand nine hundred and thirty- 
three. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
1 of the District of Columbia. 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 
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10 Municipal Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


of the Dis- 


I, Blanche Neff, Clerk of the Municipal Court 
trict of Columbia, hereby certify the foregoing ]j)ages, num¬ 
bered from 1 to 10, both inclusive, to be a trie and cor¬ 
rect transcript of the record, according to direction of coun¬ 
sel herein filed, copy of which is made part oi: this tran¬ 
script, in Cause, At Law, No. 261657, whereinj Robert L. 
May is plaintiff and the District of Columbia is defendant, 
as the same that remains upon the files and of record in said 
Court. 

In testimonv whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of April, 1933. 

[Seal Municipal Court, The District of Columbia.] 

BLANCHE NEjlFF, 

Clerk. 

Endorsed on cover: Municipal Court of the District of 
Columbia. No. 5933. District of Columbia, plaintiff in er¬ 
ror, vs. Robert L. May. Court of Appeals, District of Co¬ 
lumbia. Filed Apr. 6, 1933. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia 

Apkil Teem, 1933 

No. 5933 

I 

— 

I 

District of Colu mbia, plaintiff in error 

v. 

Robert L. May I 

BBIEF ON BEHALF OF PLAINTIFF IN EEBOB 

i 

_ 

STATEMENT OF THE CASE 

| 

An agent or servant of the defendant below [was 
employed part time as a storekeeper and at other 
times drove a truck belonging to the District of 
Columbia. He also assisted in the erection of fire- 
alarm boxes when installation of such alarm b^xes 
was authorized by the District of Columbia ^ire 
Department (R-3, 4). On the day in questioij in¬ 
stallation of a fire control box had been authorized 
at 4th and Peabody Streets, NW and the aforesaid 
employee had been directed to proceed from a store¬ 
room belonging to the District of Columbia at ]L4th 
and D Streets, SW to 4th and Peabody Streets, 

10864—33 m 
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NW, and to transport to that point certain neces¬ 
sary equipment for the installation of the afore¬ 
said fire control box. He was also directed to assist 
in its installation. The instructions given the em¬ 
ployee were carried out by him and the installa¬ 
tion had been completed or partially completed 
and the employee was returning to the storehouse 
uninstructed for additional parts (R-4). The 
appropriation for the installation of the said fire 
control box, including labor and material, was 
chargeable to an appropriation of Congress for the 
District of Columbia for the purpose of placing 
wires of fire alarms, etc. (R-4). 

While en route to the storeroom aforesaid the 
truck belonging to the defendant below and driven 
by the employee, as aforesaid, ran into a bus be¬ 
longing to the plaintiff below and certain damages 
to the bus were sustained (R. 3). Suit was then 
brought in the sum of $499.97. At the close of the 
case the defendant below moved the Court to find 
for it on the ground that the testimony showed the 
defendant below was at the time of the accident 
in the performance of a governmental function. 
The motion was denied and judgment thereupon 
entered in the sum of $355.34. Upon application 
to this Court a writ of error was granted (R. 4). 

ASSIGNMENT OE ERRORS 

1. The Court erred in not sustaining the defend¬ 
ant’s motion for a finding in favor of the said 
defendant. 
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2. The Court erred in entering judgment for 
plaintiff. 

ARGUMENT 

I 

But one question presents itself here. Was the District 
of Columbia, at the time of the accident, in the per¬ 
formance of a public or governmental act? 

The law is well settled that the District of Co¬ 
lumbia is not liable for damages resulting from) its 
negligence while it is engaged in the performance 
of a governmental capacity. 

Jones v. District of Columbia , 51 App. D.C. ^19. 
District of Columbia v. Totten , 55 App. D.C. &12, 
314. 

In the case of Harris v. District of Columbia , 51 
App. D.C. 401, 402, this court said: j 

The fundamental question in the <}ase 
whether the sprinkling of streets is “a pub¬ 
lic or governmental act as contradistin¬ 
guished from a private or municipal act, 
which exempts the District of Columbia ff*om 
liability for the injuries caused by one off its 
employees engaged therein”, was certified 
to the Supreme Court of the United States 
for its opinion, and that Court having an¬ 
swered the question in the affirmative 
(.Harris v. District of Columbia , 256 IJ.S. 
650, 41 Sup. Ct, 610, 65 L. Ed. 1146), it fol¬ 
lows that the judgment of the Court befow 
must be affirmed with costs. 

If sprinkling streets and the maintenance of 
prisons are acts which fall within the category of 
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governmental functions, then certainly the mainte¬ 
nance of a lire department is a governmental func¬ 
tion. The erection and maintenance of fire-alarm 
boxes are an integral part of the fire-preventive 
system. These boxes facilitate the calling of fire¬ 
men to the scene of conflagration. The boxes must 
be installed, they must be equipped, and they must 
be maintained. 

* * * Upon the historical theory that 

the king or sovereign power is being exer¬ 
cised in the keeping of the peace, passing and 
enforcing laws and ordiances, preserving the 
public health, preventing fires, caring for the 
poor, and carrying on a system of education, 
and that such power is inherently present in 
such activities, it is generally held that a city 
is exercising governmental powers in the 
operation of the departments having charge 
of these matters, and that it is therefore not 
liable for torts committed in the discharge 
of the duties connected therewith. City of 
Kokomo v. Loy, 185 Ind. 18, 112 N.E. Rep. 
994-996. 

In Smiddy v. City of Memphis, 203 S.W. 512, 
513, 140 Tenn. 97, the Court held that the act of 
adopting, installing, equipping, and operating a 
fire department is a “governmental function” and 
not a municipal one. 

And in Powell v. Village of Fenton, 214 N.W. 
968, 969, 240 Mich. 94, the Court held that in run¬ 
ning a fire hose across the sidewalk in fighting a 
fire the municipality performed a governmental 
function. 




CONCLUSION 


It is respectfully urged that the action of the 
lower court in refusing to grant the motion of the 
defendant below for a finding in its favor and in 
rendering judgment against it was error ancfl the 
case should be reversed. 

William W. Bride, 
Corporation Counsel, D.C. 

Vernon E. West, 

Principal Assistant Corporation 

Counsel, D.C. 

Elw'ood H. Seal, 

Assistant Corporation Counsel, D.C., 

i 

Attorneys for plaintiff in errbr. 

i 

j 
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3n % OInurt nf Appeals 

OF THE DISTRICT OF COLUMBIA 

April Term, 1933. 

No. 5933. 

DISTRICT OP COLUMBIA, APPELLANT. 

vs. 

ROBERT L. MAY, APPELLEE. 


BRIEF IN BEHALF OF APPELLEI^. 

STATEMENT AND DISCUSSION OF THE FAGOTS. 

Charles J. Braxton, a colored employee of the defend¬ 
ant below was employed part time in a warehousd, and 
at other times he drove a truck, for defendant, District 
of Columbia. That he had been employed for defendant 
thirty-one years, and on the 24th day of December, 1931, 
he was ordered to drive a truck, transporting parts of 
an alarm box, from the warehouse, to 4th and Peabody 
Sts., N. W., that he had been, to 4th and Peabody Sts., 
N. W., and was on his way back to warehouse for pther 
parts, when the collision took place, complained of in 
this case. 


That he was returning uninstructed, from the jbb, to 
the warehouse. That the job had not been completed. 
In substance he testified this was a part of his regular 
work. Frederick M. Green, an employee of defendant, 


testified he had been in employ of District of Coliimbia 
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29 years, on this occasion he was installing an alarm box 
at 4th and Peabody Sts., N. W., the job had been 
finished, and the truck driver, was returning to 12th and 
C Sts., uninstructed; that he did not instruct driver after 
finishing the job. That the cost of installing the box, 
was charged to an appropriation for the fire department. 
This concluded defendants evidence, none of which, 
denied the negligent operation of the truck in question. 
No evidence showed, it was a case of emergency, neither 
was the truck a part of fire department equipment, 
instead it was licensed as owned by the defendant, and 
used by the highway department. The plaintiff, estab¬ 
lished a case that showed negligence, that amounted to 
gross negligence, all of which went undenied. At the 
conclusion of evidence on both sides, the defendant 
moved the court, to find for it, on the grounds the 
evidence showed the truck was performing a govern¬ 
mental function. This was denied, and judgment entered 
for pliantiff, in the sum of $355.34, not including the loss 
of use of a commercial used vehicle. A motion for a 
new trial by defendant, was denied. 

ARGUMENT. 

The negligence is conceded, leaving but one question: 
‘‘Can the District of Columbia escape liability for gross 
negligence, on the grounds the act complained of, was 
a governmental function?” 

Jones vs. District of Columbia, 51, App. D. C. 319, 
has no analogy, the facts supporting each case are 
different. 

In the case of Harris vs. District of Columbia, 51 App. 
401, and affirmed Supreme Court of the United States, 
256 U. S. 651, is not in point, since the negligence in that 
c ase, was denied, while in the case at bar, the negligence 

conceded. 
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In Smiddy vs. City of Memphis, 203, S. W. 512j 513, 
140, Tenn., 97 does not apply in the case at bar, since 
that was a case of an employee, suing for a part of his 
salary, which was being withheld, no negligence involved 
there. 

In Powell vs. Village of Fenton, 214, N. W. 968, 969, 
240, Mich., 94, the court held in running a hosi line 
across a sidewalk, extinguishing a fire, the Municipality 
performed a governmental function, to this appellee, 
agrees, as that was necessary, in addition to being a case 
of emergency, and therefore differs from the case at bar. 

The Appellee contends: A Municipality even ib the 
course of its performance of a governmental function is 
not entitled to perpetrate a nuisance, Roth vs. District 
of Columbia, 16, App. 323; Totten vs. District of Colum¬ 
bia 55, App.; Palmer vs. District of Columbia, 26 App. 

A Municipal Corporation, acts judicially or exercises 
discretion when it selects and adopts a plan in the making 
of public improvements, but as soon as it begins to carry 
out that plan, it acts, ministerially, and is bound to see 
that the work is done in a reasonable safe and skillful 

i 

manner. City of Chicago vs. Seben, Supra Dillon on 
Municipal Corp., 4th Ed. Johnson vs. City of Chicago, 
258, Ill. 494, 101 N. E. Reports, 960. 

Legislative authority usually relieves a Municipa 
Corporation making public improvements, only j from 
responsibility for the necessary and usual result^ of a 
proper exercise of the powers conferred upon them, such 
results do not include such negligent performance of the 
work as exposes travelers upon the public streets to 
unusual dangers. City of North Vernon vs. Voegler, 103 
Ind., 314,2 N. E. 821. So a city has been held liable for 
the negligent acts of its employee operating a bridge, 
Gatham vs. City of Chicago, 236 Ill., 9, 86 N. E. li>2, 19, 
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L. R. A. (N. S.) 1178. Lehigh Valley Transportation 
Co. vs. City of Chicago, 237 Ill., 581. 

It was held, the negligent operation of a truck, deliver¬ 
ing books for a public library, was not a governmental 
function, instead was a ministerial act, Johnson vs. 
City of Chicago, 258, Ill., 494, 101 N. E. 960. 

When a City under no obligation to light its streets, 
voluntarily undertakes to do so, it has been held liable, 
for its negligence in the management of its corporate 
property, when used for such purposes. Dickinson vs. 
Boston, 188 Mass., 595 N. E. 68, 1 L. R. A., N. S. 664. 

A pedestrian who was injured by the negligence of a 
police patrol, recovered from the city, Brown vs. City of 
Wilmington, 90 A. 44. 

Since it is the law of the District of Columbia, to keep 
its streets reasonably safe for passage in the ordinary 
modes, and to that end, to use reasonable care to keep 
them free from obstructions such as holes, or excavations 
as will be likely to render their use hazardous to one 
exercising due care, Burk vs. District of Columbia 42, 
App. 438; District of Columbia vs. Boswell, 6, App. 568; 
District of Columbia vs. Wood, 41 App., the same 
reasoning might well apply, to the case at bar. 

District of Columbia should exercise due care, towards 
the public, in the use of the public streets, with every 
day equipment. Since the driver of an automobile not 
knowing to the contrary, had a right to assume that the 
street was in a reasonably safe condition, District of 
Columbia vs. Haller, 4, App., one might also assume, the 
District of Columbia, operating an ordinary truck, owes 
the public the same degree of care. 

The installing of the alarm box, of the fire department, 
at 4th and Peabody Streets, N. W., may have been in its 
self, a governmental function, but once the job is started, 



or completed, the agents, were duty bound to ekercise 
reasonable care in performing the job, the manner in 
which the truck was operated at 13th and D Streets, 
N. W., was the wrongful act complained of here. The 
Appellee submits, that the appellants truck undef such 
circumstances, was not engaged in a governmental 
function, that it was a ministerial act, and the court 
should not allow appellant to clothe itself, with im¬ 
munity. City of North Vernon vs . Voegler, 103, Ind. 314. 

In view of the above citations, in behalf of both parties, 
together with the trial court, being in a position to| know 
the facts, most all of which are in the record, we respect¬ 
fully submit the finding of the lower court, should be 
affirmed. 

DEWEY J. EDWARDS, 

Attorney for Appellee . 

i 


